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for further evidence by email on 12 November. 

 
The remedies adopted in the UNCRC Bill reflect, or mirror, a mix of the remedies 
available under the Scotland Act 1998 and Human Rights Act 1998 for breaches of 

the ECHR. This mirroring exercise is welcome because the framework and the public 
law remedies are familiar to those already engaged with human rights compliance.  

 
Nonetheless, there are important gaps to address if the approach is to be 
‘maximalist’ in nature. I turn to each of the issues raised in the email of 12 November 

in turn. 
 

UNCRC compatibility statement (section 18) 
 
This is a welcome provision. It requires a member of the Scottish Government in 

charge of a Bill to make a statement of compatibility prior to that legislation being 
introduced. 

 
Ideally a Member’s Bill and a Committee Bill would also be covered by this provision, 
although it may well be that their exclusion is due to parliamentary resource 

constraints supporting Members in this regard. Nonetheless, the Government should 
be pressed further as to why non-Government Bills are excluded from this obligation. 

The gap that emerges here means that subsequent legislation may inadvertently 
breach or undermine UNCRC legal obligations and the breach or incompatibility may 
be missed at the pre-legislative stage, meaning correction through a declaration of 

incompatibility (s21) is required further down the line. Ultimately the earlier the 
incompatibility is addressed the better. It may well be that an amendment to the 

standing orders would suffice to ensure Bills are introduced with appropriate 
supporting material assessing UNCRC compatibility whether they are 
Government Bills or not (amending Rule9.3 to require statement on UNCRC 

compliance in accompanying documents to the Bill for Government, Member 
and Committee Bills). 

 
This brings me to a key issue that I mentioned in my oral and written evidence and 
that I would be keen to re-emphasise. Government statements of compatibility do not 

go far enough to ensure deep, robust and embedded pre-legislative scrutiny of 
UNCRC compliance. It is important that Ministers perform pre-legislative scrutiny. In 

addition, the role of the Scottish Parliament in pre-legislative scrutiny should be 
enhanced. 

https://www.stir.ac.uk/people/965609


 
In its current format the Bill does not include a prominent role for the Scottish 

Parliament in pre-legislative scrutiny. First, the Scottish Parliament is not currently 
under a duty to comply with UNCRC as it is not included in the definition of public 

authority under section 6 (see further discussion on the reserved v devolved issue 
below) and second, the Scottish Parliament is not required by the Bill to undertake 
pre-legislative scrutiny of legislation. This could be addressed by requiring a pre-

legislative scrutiny mechanism performed at Committee level – in other words, each 
time a new Bill is introduced, the UNCRC Bill could require the Committee 

responsible for scrutinising the Bill to have regard to UNCRC compliance. The 
Equalities and Human Rights Committee should perform an overarching pre-
legislative scrutiny role. There is a balance to be struck between over-burdening any 

one Committee with pre-legislative scrutiny of Bills and embedding pre-legislative 
scrutiny across the work of all Committees. Much of these concerns were considered 

by the Committee in a previous inquiry. I would recommend the EHRiC ensure the 
implementation and build on the recommendations of the Committee’s 
‘Getting Rights Right’ report as part of a wider commitment to human rights 

scrutiny.1 In addition, I would ask of Government whether the scope of pre-
legislative scrutiny could be included on the face of the Bill.  

 
Section 19 interpretation ‘in so far as it is possible to do so’ 
 

Again, I welcome this provision. It mirrors section 3 of the Human Rights Act 1998 
and section 101 of the Scotland Act 1998. It is a helpful tool in practice meaning that 

wherever possible legislation can be interpreted in a UNCRC compliant way. I have 
no further comments on this particular provision. 
 

Strike down powers for future legislation 
 

Strike down powers for future legislation are not included in the Bill. This position 
relates to the devolved competence of the Scottish Parliament. The Policy 
Memorandum suggests that a provision requiring future Acts of the Scottish 

Parliament to be compatible with UNCRC would effectively change the power of the 
Parliament and is, therefore, beyond its current powers (para.107).  This position 

means that the Scottish Parliament cannot be included as a public authority under 
section 6 because it would bind the legislature post-enactment. Likewise, strike down 
powers for future legislation would afford the court the power to declare such 

legislation null and void. The policy position appears to conclude that to afford this 
power to the courts would amount to a change in the powers of the Scottish 

Parliament rendering it beyond devolved competence. 
 
A maximalist approach to incorporation would allow the courts to strike down 

legislation regardless of whether it is pre or post incorporation. So ideally, strike 
down powers for future legislation would be the preferred approach. The UN 

Committee on the Rights of the Child has indicated that a maximalist approach to 

                                                                 
1 Scottish Parliament Equality and Human Rights Committee (SP EHRiC), Getting Rights Right: Human Rights 
and the Scottish Parliament, November 2018,  available at https://sp-bpr-en-prod-
cdnep.azureedge.net/published/EHRiC/2018/11/26/Getting-Rights-Right--Human-Rights-and-the-Scottish-
Parliament-3/EHRiCS052018R6Rev.pdf 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/EHRiC/2018/11/26/Getting-Rights-Right--Human-Rights-and-the-Scottish-Parliament-3/EHRiCS052018R6Rev.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/EHRiC/2018/11/26/Getting-Rights-Right--Human-Rights-and-the-Scottish-Parliament-3/EHRiCS052018R6Rev.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/EHRiC/2018/11/26/Getting-Rights-Right--Human-Rights-and-the-Scottish-Parliament-3/EHRiCS052018R6Rev.pdf


incorporation requires that the UNCRC supersede domestic law.2 
 

What is the difference between strike down powers and declarations of 
incompatibility? 

 
Strike down declarators reflect the type of remedy available for a breach of the 
ECHR under the Scotland Act 1998, whereas declarations of incompatibility reflect 

the type of remedy available under the Human Rights Act 1998. The former 
essentially renders the incompatible legislation null and void. The latter does not, 

meaning the incompatible legislation continues to be in force until or unless the 
legislature addresses the incompatibility.  The former is a stronger remedy, the latter 
is a weaker one. It is preferable to have a variety of remedies available to the court 

at any one time as courts will be able to determine how deferential or interventionist 
remedies ought to be depending on the circumstances. At present the absence of 

strike down powers for future legislation in the Bill reduces the type of remedies the 
court has at its disposal. The availability of strike down powers for legislation passed 
before the UNCRC Bill is welcome, and should not be diluted in any sense. 

 
Does the Scottish Parliament have devolved competence to introduce strike 

down powers for future legislation? 
 
Section 29 of the Scotland Act 1998 (SA) sets out the limitations of devolved 

competence. For example, an Act of the Scottish Parliament (ASP) is outside 
competence if it relates to reserved matters, if it is in breach of the restrictions in 

Schedule 4 (including modification of the Scotland Act 19983), or if it breaches ECHR 
rights or retained EU law, among other limitations.  
 

Limiting the competence of the Scottish Parliament (SP) in the UNCRC Bill (by 
including SP as public authority under section 6 or extending strike down powers to 

future legislation under section 20) risks going beyond the competence of the SP 
because it would arguably ‘modify’ a protected enactment (by adding to the list of 
matters in section 29 of the SA). ‘Modify’ is defined in the Scotland Act as ‘modify 

includes amend or repeal’ (s126(1) SA).  
 

I would recommend seeking views from a breadth of constitutional law experts on 
this issue. There is a series of case law that examines whether a matter is reserved 
or devolved.4 When considering whether a provision relates to a reserved matter, the 

court must determine this ‘by reference to the purpose of the provision, having 
regard (among other things) to its effect in all the circumstances’  (s29(3) SA). The 

courts have taken a generous view of the ‘pith and substance’ of legislation by 
looking at its ‘true nature and character’ as well as whether it affects a reserved 

                                                                 
2 UN Committee on the Rights of the Child (CRC), General comment no. 5 (2003): General measures of 
implementation of the Convention on the Rights of the Child , 27 November 2003, CRC/GC/2003/5 para.20 states 
“[i]ncorporation should mean that the provisions of the Convention can be directly invoked before the courts and 
applied by national authorities and that the Convention will prevail where there is a conflict with domestic 
legislation or common practice.” 
3 para.4(1) Schedule 4 Scotland Act 1998 
4 Including  Martin v Most [2010] UKSC 10; Imperial Tobacco v The Lord Advocate [2012] UKSC 61;  Christian 
Institute v Lord Advocate [2016] UKSC 51; The Scottish Environmental Protection Agency & Ors, Re [2013] 
ScotCS CSIH 108, The UK Withdrawal From The European Union (Legal Continuity) (Scotland) (rev 2) [2018] 
UKSC 64 (13 December 2018)   



matters.5 The purpose of the UNCRC Bill falls under the devolved matter of 
observing and implementing international obligations.6 

 
I cannot offer a clear recommendation on whether strike down powers for future 

legislation is within or beyond the power of the SP but what I suggest here is the 
questions that need to be asked of the Scottish Government in order to determine 
whether the Bill could go further. 

 
In my view the key issue is whether or not strike down powers for future legislation 

would ‘modify’ either section 28 or section 29 SA. The Supreme Court defined 
modification as follows: 
 

“Without attempting an exhaustive definition, a protected enactment will be 
modified by a later enactment, even in the absence of express amendment or 

repeal, if it is implicitly amended, disapplied or repealed in whole or in part. 
That will be the position if the later enactment alters a rule laid down in the 
protected enactment, or is otherwise in conflict with its unqualified 

continuation in force as before, so that the protected enactment has to be 
understood as having been in substance amended, superseded, disapplied or 

repealed by the later one.”7  
 
The question before the Committee is therefore: 

 
Would requiring the SP to comply with the UNCRC in subsequent legislation (by 

including SP in definition of public authority in s6 UNCRC Bill) and offering the courts 
strike down powers for incompatible legislation post-enactment (by extending s20 
UNCRC Bill) amount to amending, superseding, disapplying or repealing sections 28 

or 29 of the Scotland Act 1998?  
 

If any of these tests are met (i.e. [implicitly] amending/ superseding/ disapplying/ 
repealing SA) then it can be deemed to form modification of the protected enactment 
and outwith devolved competence. If they are not met, then the purpose of strike 

down powers for future legislation relates to the devolved matter of implementing 
and observing international obligations and is within the devolved competence of the 

SP.  
 
Arguably a Bill passed by the SP that would require compliance with UNCRC in 

subsequent legislation is a form of temporary self-regulatory legislation that only 
remains in place until such time as the SP chooses to explicitly repeal such a 

provision. It therefore sits separately to (and does not interfere with the operation of) 
section 29, i.e. it does not expressly or impliedly amend, repeal or disapply section 
29. It is inherently different because section 29 is entrenched in Westminster 

legislation and unamendable/ cannot be repealed by an ASP. One of the tests the 
UK Supreme Court applied to establish modification is to ask whether a protected 

enactment would require to be read differently as a consequence of an ASP so that it 

                                                                 
5 Martin v Most above para.11 
6 This is a devolved area forming an exemption to the reserved area of foreign affairs  para.7(2)(a) Schedule 5 
7 The UK Withdrawal From The European Union (Legal Continuity) (Scotland) (rev 2) [2018] UKSC 64 (13 
December 2018)  para.51 



would read “subject to...” the operation of the ASP.8 Section 29 could continue to 
operate without being subject to the UNCRC Bill as the limitations in section 29 

supersede an ASP. 
 

Section 28 SA allows for the Scottish Parliament to make laws (subject to section 29 
SA). There is an argument that delimiting the powers of the Scottish Parliament, 
even temporarily under the UNCRC Bill, would impliedly amend section 28. Section 

28 affords the Scottish Parliament a wide reach of devolved competence to pass 
legislation subject to the limits in section 29, to limit that devolved competence 

further (even temporarily) could be understood as adding a further “subject to” clause 
to section 28 (i.e. Section 28 applies subject to section 29 SA and section xxx 
UNCRC (Incorporation) (Scotland) Bill). Such a reading would render strike down 

powers for future legislation as amounting to an amendment of section 28 and 
therefore beyond the powers of the Scottish Parliament. 

 
This is a contested position and it is understandable that the Bill is devised in a way 
that exercises caution about the reserved v devolved division of competence. 

 
As a result, the reliance on declarations of incompatibility for ASPs passed after the 

incorporation Bill means that the remedy available for post incorporation 
incompatibility is a weaker one. 
 

Declarations of incompatibility do not currently meet the threshold of an 
effective remedy 

 
I have spoken extensively about the need to ensure effective remedies in my oral 
and written evidence, including a recommendation that this be acknowledged on the 

face of the Bill. Here I reiterate a brief reminder that declarations of incompatibility 
are insufficient to meet the threshold of an ‘effective remedy’ in international human 

rights law. For example, in ECHR jurisprudence, declarations of incompatibility are 
considered ineffective because the incompatible provision can continue to remain in 
force meaning the violation continues.9 In order to meet the threshold of an effective 

remedy there has to be a ‘long-standing and established practice’ of giving effect to 
the courts’ declaration of incompatibility by remedying the incompatible legislation.10 

In the context of ECHR jurisprudence there are a number of examples where it has 
taken years for the UK Government and Parliament to remedy an incompatible 
provision.11 This situation should be avoided in the UNCRC Bill. 

 
An amendment to section 23 may offer a way forward on addressing this gap. 

 
The reporting procedure under section 23 
 

The reporting procedure under section 23 may bring the declaration of incompatibility 
within the threshold of an effective remedy if the Scottish Ministers and/or Scottish 

Parliament establish a practice of amending incompatible legislation following a 

                                                                 
8 Above para.52 
9 Burden v UK  Application No 13378/05, Judgment, 12 December 2006. 
10 Ibid, at para.36 
11 By way of example, the prisoner voting dispute which took over a decade to resolve Hirst v the United Kingdom  
(No 2) [2005] ECHR 681 



declaration. The Bill provides the power to Scottish Ministers to correct an 
incompatibility (Part 6) but does not compel them to do so. It would be preferable if 

there was an obligation to take action following a declaration of incompatibility 
reflected on the face of the Bill.  

 
I recommend section 23 be amended. The reporting procedure (section 23) 
should be expanded to include an obligation to take action to remedy the 

incompatible legislation in addition to the duty to report within the six month 
period. 

 
Should the Committee have any further questions please do not hesitate to let me 
know. 

 
Best wishes 

 
Dr Katie Boyle 
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